
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



STATE REGULATION OF PRICES AND RATES. 

The extraordinary development of corporations char- 
acteristic of the present century has given rise to many 
new problems, — social, political, and legal. The concen- 
tration of industry resulting from the employment of 
great aggregations of capital united under a single control 
has created conditions which to many persons have seemed 
to require a revision of previously accepted economic 
doctrines and a resort to extraordinary legal remedies. 
Competition, where each competitor must engage in busi- 
ness on a scale requiring an initial capital of millions of 
dollars, has not produced results satisfactory either to the 
public or to those concerned in the prosperity of the 
business. The power acquired by those controlling vast 
combinations of capital has not always been exercised 
discreetly; and the belief that the consuming public 
should be protected from exorbitant charges made for the 
benefit of those interested in such combinations has be- 
come wide-spread. The cure for evils serious enough in 
reality, but still greater in the popular imagination, has 
been sought in legislation regulating the conduct of 
business ; and, with the further extension of the conditions 
referred to, it is probable that such relief will be more 
widely attempted. Since laws directed to this end are, 
for the most part, under our form of government, outside 
the scope of the powers conferred upon Congress, it is 
a matter of importance to consider how far the Federal 
Constitution restricts the several States in such legisla- 
tion. This presents two principal questions; namely, 
whether the Federal Constitution imposes any restrictions 
upon the kind of business that may be regulated, and 
whether it imposes any restrictions upon the nature or 
degree of regulation that may be established. It is the 
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purpose of the following pages to consider briefly these 
two questions in the light of the decisions of the Supreme 
Court of the United States. 

I. 

Statutory regulation of industry is by no means a novel 
idea in Anglo-Saxon state-craft. During the Middle Ages 
in England legislative interference in the conduct of 
business was common.* Not only were the prices of 
staple articles of merchandise frequently fixed by law, 
but the wages to be paid to laborers were in like manner 
determined ; f while, through the system of guilds and 
apprenticeship, the field within which an individual 
might seek a livelihood was limited. Probably the 
earliest laws for the regulation of prices were based upon 
the doctrines of the canon lawyers as to "just" or 
" reasonable " price. To sell for gain, and a fortiori to 
exact the highest price which the needs of the purchaser 
would induce him to pay, was deemed immoral by the 
theologians, who then controlled the State as well as the 
Church. Long after the clergy had ceased to have an 
important voice in the making of laws, however, Parlia- 
ment continued to enact successive " assizes " of bread, 
wine, and meat, as well as "statutes of laborers," fixing 
wages, and at times even prohibited trading in a certain 
manner or in certain articles.^ Even after juster views 
of political economy had led to the repeal or desuetude of 
most of these laws, no general right to freedom of con- 
tract was recognized. The laws against forestalling, 

*See Ashley, Economic History, vol. i. chap. iii. 

t Hallam, Middle Ages, vol. iii. p. 352. 

t As examples of these statutes, see 5 and Edw. VI., eh. 14 (1552), forbid- 
ding the buying up of dead victuals in one market in order to sell them at 
higher prices in a later market in the same place, or at any other market 
within four miles, and 15 Chas. II., eh. 8 (16G3), forbidding butchers to sell fat 
cattle. 
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engrossing, and regrating, — offences somewhat similar 
to the modern " corner," though often hardly distinguish- 
able from ordinary jobbing, — still continued to attest the 
right of Parliament to determine when methods of trade 
became injurious to the public welfare; and these laws 
found an ardent supporter in Lord Chief Justice Kenyon 
at as late a date as the closing years of the last century. 
Not until 1815 were the last laws fixing the price of bread 
repealed, after a continuous existence of five and a half 
centuries ; and a law regulating the price of coal stood 
upon the statute book from 1744 to 1867. This system 
of legislation indicated the dissatisfaction felt at the re- 
sults of the normal workings of the laws of trade — little 
understood at the time indeed — under the conditions of 
industry then prevailing. It was an attempt, dictated by 
an undoubtedly erroneous view of public policy, to substi- 
tute artificial regulations for natural forces in the determi- 
nation of prices. The public was not then confronted 
with any serious questions arising from combinations 
among sellers ; but the laws were directed rather to re- 
straining what was deemed the undue cupidity of the in- 
dividual. To some extent the comparative immobility of 
capital and difficulty of communication created conditions 
favorable to the man established in business. Competition 
was slack, and a single dealer might have the same control 
over the trade in a small area that is now acquired on a 
larger scale by the combination of a number of concerns. 
The important point in this connection is that Parliament 
unhesitatingly asserted and exercised the right to control 
industry, solely on the ground that such control was 
deemed necessary for the public good, and that this action 
was regarded as a natural function of the law-making 
power, like any other legislation for the general welfare. 

The principles thus prevailing in England at and prior 
to the time of the adoption of the Constitution are of the 
highest significance in considering the restrictions imposed 
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upon the States by that instrument. The rights that it 
was sought to protect by constitutional restrictions were, 
in the main, the rights which the English people had se- 
cured after protracted struggles. The language in which 
those rights were guaranteed was language made familiar 
by the discussions and enactments of the mother country. 
Chief Justice Taney declared, in the Passenger Oases,* 
that the framers of the Constitution "ought not to be 
supposed to have used familiar words in a new or unusual 
sense " ; and in like manner in the amendments to the Con- 
stitution the words are to be interpreted in the same sense 
in which the same words were used in the original instru- 
ment. Powers habitually exercised by the British Parlia- 
ment cannot be deemed, therefore, to be prohibited by 
general limitations couched in language the same as that 
which in England was deemed not inconsistent with the 
exercise of those powers. Rights of liberty and property 
cannot be deemed to include exemption from the exercise 
of powers which were consistent with a similar guarantee 
of such rights in England. 

In America there was, before the Civil War, compara- 
tively little legislation directed to the regulation of prices. 
Laws were indeed passed at times, in the effort to maintain 
the value of a depreciated paper currency, fixing the prices 
of different articles in that medium ; but this action was 
caused by other motives. Some instances are to be found 
of regulation of prices similar to that practised in Eng- 
land, as in the municipal by-law fixing the price of bread 
sustained in an early case before the Supreme Court of 
Alabama.f For the most part, however, trade was per- 
mitted to take its course. The causes that had produced 
the elaborate regulations of the Middle Ages had spent 
their force, and fresh developments were needed again to 
arouse the demand for legislative interference. Those 
developments took place in the rapid extension of the rail- 

* 7 Howard, 283, 477. t Mobile v. YmUe, 3 Ala. 137. 
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road system during and immediately after the Civil War. 
The rise of powerful corporations controlling the most 
vital sources of prosperity and growth in the more re- 
cently settled States of the North-west created conditions 
that seemed to the inhabitants of those States to require 
legislative interference. The " Granger movement," so 
called, was the result, and led to the enactment in several 
different States of laws of generally similar character, de- 
signed to relieve the agricultural interests from the oppres- 
sion of high rates and discrimination in charges alleged to 
exist. These laws were fiercely attacked by the railroad 
companies, and others injuriously affected by them, on the 
ground that they were in conflict with the Constitution of 
the United States ; and the question how far the Constitu- 
tion restricted the power of the several States in this 
respect was for the first time brought before the Supreme 
Court of the United States in a series of cases decided 
simultaneously in 1877, and known collectively as the 
" Granger Cases." * Since then laws passed in other 
States of a similar character, dealing with railroads and 
some other industries, have in a number of instances been 
the subjects of decisions by the court. 

The " Granger Cases " arose under laws passed by the 
States of Iowa, Wisconsin, and Minnesota, fixing maxi- 
mum rates of charge for transportation by railroads, and 
a law of the State of Illinois fixing a maximum rate of 
charge for storing grain in bulk in elevators. In the rail- 
road cases special considerations were urged, based upon 
the charters that had been granted to the companies. On 
the one hand, it was contended that the charter of a cor- 
poration was a contract with the State, protected as such 
by the Constitution of the United States, and that this 
contract, including the right to fix tolls, was infringed by 
the laws in question. On the other hand, it was said that, 
since the corporations were the creatures of the statutes 

* 94 IT. S. 113 et seg. 
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and enjoyed special powers delegated to them by the 
State, notably that of eminent domain, they were subject 
to such laws affecting them as the States might choose to 
enact. While these considerations, wholly outside the 
principle now in question, might have affected the deci- 
sions in the railroad cases, the case of Munn v. Illinois* 
dealing with the regulation of charges for storing grain, 
presented the main question, above referred to, in a 
simple form. 

The law of the State of Illinois, under which the case of 
Munn v. Illinois arose, provided, in substance, that no 
person engaged in the business of storing grain in bulk 
in an elevator in Cook County (comprising the city of 
Chicago and its suburbs) should charge a rate higher 
than that fixed in the statute. It appeared that there 
were at the time fourteen elevators in Chicago owned by 
thirty persons and controlled by nine distinct firms, and 
that the prices to be charged were annually agreed upon 
by these persons. The Supreme Court held that this law 
was not unconstitutional. In Budd v. New York f this 
decision was followed as to a somewhat similar law passed 
by the State of New York regulating charges of grain ele- 
vators, and limited in its operation to cities having over 
130,000 inhabitants, and still more recently, in Brass v. 
North Dakota,^ as to a law of the latter State also regu- 
lating the charges of grain elevators. The principle that 
such regulations applied to a business in no way depend- 
ent upon the delegation of extraordinary powers or the 
grant of special privileges, and carried on, as was the fact 
in all three of the cases mentioned, by private individuals, 
are not in conflict with the Federal Constitution, may be 
deemed incontrovertibly established ; but it is important 
to consider the nature and the basis of the power thus 
exercised, in order to determine its scope. 

Chief Justice Waite, in delivering the opinion of the 

*94U. S. 113. tl43U. S. 517 {133 U S. 391. 
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majority of the court* in Munn v. Illinois, argued, in 
brief, that the several States had all the powers of the 
English Parliament except such powers as were by the 
Constitution conferred upon the United States or pro- 
hibited to the States ; that, from early times, regulations 
had been common as to hackmen, ferries, common car- 
riers, millers, bakers, wharfingers, innkeepers, and others ; 
that the right of regulation extended to every use of 
property " affected with a public interest " ; that " prop- 
erty does become clothed with a public interest when 
used in a manner to make it of public consequence, and 
affect the community at large. When, therefore, one 
devotes his property to a use in which the public has an 
interest, he, in effect, grants to the public an interest in 
that use, and must submit to be controlled by the public 
for the common good " ; that the business of storing grain 
in elevators was a public use of the property employed 
therein in the same sense as the business of a common 
carrier, ferryman, and the like ; that the business was 
therefore subject to public regulation, and the expediency 
of such regulation was a matter exclusively of legislative 
discretion. Little was added to this reasoning by Mr. 
Justice Blatchford in delivering the opinion of the ma- 
jority! of the court in Budd v. New York. The learned 
justice relied much upon the decision in the earlier case 
and its frequent approval since, and, without attempting 
to elucidate further the principles on which it was based, 
confined himself for the rest to an easily successful 
demonstration that the business of grain elevators was 
one of much importance to the public. 

It is unfortunate that Chief Justice Waite's opinion in 
the leading case upon the subject should have been ex- 

* Waite, C.J, Clifford, Miller, Bradley, Swayne, Davis, and Hunt, JJ. ; 
Field and Strong, J J., dissenting 

t Fuller, C. J., Harlan, Gray, Blatchford, and Lamar, JJ. ; Field, Brewer, 
and Brown, JJ., dissenting. 
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pressed in part in terms which seem to be convenient 
expressions of general ideas as to the policy which deter- 
mines or should determine legislation rather than enun- 
ciations of clearly denned principles of constitutional law, 
and in part, also, in statements to which no definite mean- 
ing can be attached. To describe a particular industry 
as " affected with a public interest," and therefore subject 
to regulation, affords no clew by which to determine what 
the extent of the power is. To declare that a man who 
engages in such an industry makes "a grant" to the 
public of an interest in the property which he so employs 
is certainly, at most, only a figurative expression. Men 
who engage in an enterprise which has never before been 
the subject of legislative regulation obviously are not 
chargeable with any voluntary surrender to the public, or 
grant to it, of a right to interfere with the use made by 
them of their property. All that the phrase "a grant" 
of an interest in the property to the public in fact means 
is that, the public having a right to legislate so as to 
affect the property so used, that property by such use has 
come within the purview of such legislation. There is no 
acquiescence in the existence of such a right shown by 
the use of the property in the manner in question. There 
is no " grant," in any legitimate sense of the word, by the 
owner. The introduction of such expressions tends to 
obscure the real issue and to embarrass accurate reason- 
ing. In like manner the expression "practical monopoly," 
which has been used, almost as a shibboleth, in some of 
the later cases as a test of the right of regulation, is not 
descriptive of any class of industries, but of circumstances 
which may at a particular time or in a particular place 
exist in any industry or occupation. Much trenchant 
criticism has been directed at the decisions in question 
founded upon the obvious insufficiency of these and simi- 
lar expressions as statements of rules of law. Mr. Justice 
Peckham of the New 5Tork Court of Appeals, in a dissent- 
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ing opinion delivered in the case of The People v. Budd * 
(the same ease afterwards decided in the Supreme Court 
of the United States, and reported under the name of 
Budd v. New York~), pointed out with unanswerable logic 
that the people at large were no more closely concerned 
with the business of grain elevators than with that carried 
on by the great dry-goods houses of A. T. Stewart and 
H. B. Claflin & Co., and that, if "it is the virtual monop- 
oly of the supply of the want that gives the public the 
right to regulate the price demanded," that right arises 
not from the nature of the business, but from the condi- 
tions of its prosecution, and those conditions may arise in 
any industry. The sole physician, the sole baker, the sole 
tallow chandler, in a remote country village, each has a 
more absolute practical monopoly in that village than the 
owners of grain elevators in Chicago or New York ; while 
great corporations like the American Sugar Refining 
Company, the Diamond Match Company, and the Stand- 
ard Oil Company have " practical monopolies " throughout 
whole States as absolute and touching the public as nearly 
as any shown in the reported cases on the subject.f 

It is impossible logically to discriminate between indus- 
tries and occupations on the ground that one is in its 
nature affected with a public interest and another not, or 
that one is in its nature the subject of a practical monop- 
oly and another not. Industries indeed vary, by degrees 
infinitely numerous and infinitely slight, in their impor- 
tance to the general public in communities of varying size, 
and in the facility with which competition can be carried 
on in them ; but these differences are of degree, and not of 
kind. They are differences that may rightly be taken into 
account in considering the expediency of legislation, but 

* 117 N.Y.I. 

t It is worthy of notice that in Budd v. New York, in which the idea of 
" practical monopoly " was relied on, so far as the report shows, no combination 
to fix the rate of charges existed among the elevator owners. 
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cannot determine the power to legislate. That right ulti- 
mately rests, as Chief Justice Waite himself stated, quot- 
ing from his predecessor Chief Justice Taney, upon the 
" powers of government inherent in every sovereignty, . . . 
that is to say, . . . the power to govern men and things." 
Whatever the historical explanation of the several in- 
stances of regulations cited by the learned chief justice, 
explanations which have often been stated at length by 
his critics, those regulations rested upon the views of 
public policy prevailing when they were established. The 
right to pass usury laws may be derived from the original 
illegality of charging interest; but that illegality was 
merely the expression of the public policy of the times, 
and, until it is shown that there is a constitutional restric- 
tion upon the several States preventing them from giving 
similar effect to the views of public policy that may now 
prevail, it would be possible to prohibit the traffic in any 
other article, or, as a condition of permitting its exercise, 
to impose limitations similar to the usury laws. The fun- 
damental defect in Chief Justice Waite's opinion in Munn 
v. Illinois, a defect common also to many of the opinions 
delivered in the later cases, is that, from an over-cautious 
wish to avoid laying down a general principle of such far- 
reaching importance, he sought to show why the industry 
in question might properly be made a subject of regulation, 
overlooking the fact that the only question before the 
court was whether there was any reason why it could not 
be regulated. 

The historical precedents for such regulation are valu- 
able, as showing that a power of this nature is one of the 
attributes of sovereignty ; but to draw from them a nar- 
row rule that the existence of such power arises from the 
presence of particular conditions, and to attempt to bring 
a case within that principle by showing the presence of 
those conditions, is a grave error. The only conditions 
that have been relied on to define the class of cases in 
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which the power to regulate exists are conditions relating 
solely to the expediency of regulation. The public inter- 
est in the business of storing grain, where no special privi- 
leges are enjoyed and no special powers are granted, is not 
different from that in any other industry. The storage of 
wool, the business of the great wool commission houses, is 
of as vital importance to those engaged in sheep-raising in 
Montana and Wyoming and to the manufacturers of wool- 
lens in the East as are the storage of grain and the busi- 
ness of the proprietors of grain elevators to the farmers of 
Nebraska and Dakota and to the consumers in New York 
and Boston. The business dealt with in the cases cited 
does not differ in kind from any other in this respect. It 
is not marked by any exceptional facility of forming com- 
binations to control prices. It does not require for its 
prosecution the employment of any extraordinary amount 
of capital. If, then, the right to regulate this industry 
exists, it must depend either upon a power so general as 
not to be affected by the presence or absence of the par- 
ticular conditions adverted to or upon the existence of 
those conditions in the particular instance in which the 
power is exercised. The existence of the right of regula- 
tion cannot be denied after the decisions in Munn v. Illi- 
nois and Budd v. New York. That it does not depend 
upon the particular circumstances of the case in which it 
is exercised was decided in Brass v. North Dakota. 

This case arose under a law of North Dakota analogous 
to those in the earlier cases declaring all grain elevators 
public warehouses, and requiring persons engaged in the 
business to give bonds and store grain at prices fixed by 
the statute. It was shown that there were in the small 
village of one hundred inhabitants, where the plaintiff in 
error did business, two elevators competing with his ; that 
a warehouse of the character in question could be built at 
an expense of from fifteen hundred to five thousand dol- 
lars ; that a building sufficient to store the crop of an 
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ordinary farm could be built for one hundred and fifty 
dollars ; that there was abundance of vacant land suitable 
for the purpose ; and that in the State of North Dakota 
there were six hundred elevators owned by one hundred 
and twenty-five different persons, firms, or corporations, 
independently engaged in business. It was urged that, 
while the principle of Munn v. Illinois and JBudd v. New 
York might be sound as applied to great trade centres like 
Chicago and New York, it had no application to the case 
presented. The court, however, held the law constitu- 
tional. Mr. Justice Shiras, delivering the opinion of the 
majority,* said, "The considerations mentioned are ob- 
viously addressed to the legislative discretion." " When 
it is once admitted, as it is admitted here, that it is com- 
petent for the legislative power to control the business of 
elevating and storing grain, whether carried on by indi- 
viduals or associations, in cities of one size and in some 
circumstances, it follows that such power may be legally 
exerted over the same business when carried on in smaller 
cities and in other circumstances." 

This decision places the doctrine upon a solid basis. It 
supports the right of the legislature as a matter of political 
discretion to assume the regulation of a business which, 
as a matter of public policy, it deems it desirable to regu- 
late. The former suggestions as to the right depending 
upon the business being affected with a public interest or 
constituting a practical monopoly are, in substance, re- 
pudiated, though tacitly. The state of facts existing in 
North Dakota, which alone could determine the authority 
of that State to act if the determination rested upon such 
considerations, showed nothing in the nature of a prac- 
tical monopoly, and no public interest except that existing 
in every employment in which a man deals with his fellow- 
men. The possibility of a different state of facts arising 

*FuUer, C. J., Harlan, Gray, Brown, and Shiras, JJ.; Field, Brewer, Jack- 
son, and White, JJ., dissenting. 
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at some future time does not distinguish the business in 
question from others. Industrial development of recent 
years has shown that combinations may be formed in any 
industry so as to create a " practical monopoly." Whether 
it is sought to rest the right of regulation on existing con- 
ditions or on the possibility of certain conditions existing 
in the future, there appears to be no distinction which 
would justify sustaining the regulations as to the industry 
in question and declaring unconstitutional similar regula- 
tions as to other industries. The decision in Brass v. 
Worth Dakota, therefore, must be deemed to warrant the 
proposition that, so far as the Federal Constitution is con- 
cerned, each of the several States has authority to impose 
regulations, not in their nature open to other objections, 
upon such industries as in its discretion it thinks proper. 

II. 

If the power to regulate prices and charges, general as 
to the subjects upon which it may be exercised, is limited 
as to degree, such limitation must result from some con- 
stitutional prohibition. The Constitution of the United 
States is of limited scope. It does not profess, and was 
not designed, to prevent all possible unwise and unjust 
legislation. Except within the purview of its provisions, 
it does not affect the sovereign power of the several 
States or afford protection against oppressive acts, even 
when such acts are opposed to the conceptions of natural 
justice. It devolves upon those who seek to impugn the 
validity of a State law as unconstitutional to point out in 
what respect it violates the supreme law of the land. As 
was said by Mr. Justice Field, delivering the opinion 
of the court in a case involving the validity of a law im- 
posing special burdens on railroad companies in regard to 
maintaining fences : " It is hardly necessary to say, that 
the hardship, impolicy, or injustice of State laws is not 
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necessarily an objection to their constitutional validity; 
and that the remedy for evils of that character is to be 
sought from State legislatures. Our jurisdiction cannot 
be invoked unless some right claimed under the Constitu- 
tion, laws, or treaties of the United States is invaded. 
This court is not a harbor where refuge can be found 
from every act of ill-advised and oppressive State legis- 
lation." * 

The Constitution itself contains no provision restricting 
the power of the States as to such legislation. It has, 
indeed been contended that, where such legislation was 
applied to a corporation, it constituted a violation of a 
contract with the State embodied in the charter, and was 
thus brought within the provisions of Article 1, Section 
10. But this argument has been rejected by the Supreme 
Court, even when the charter contained no express power 
of amendment and repeal.f It was early decided that the 
first eight amendments did not limit the power of the 
States ;X and it may now be assumed that the power of 
the States in this respect is unlimited, so far as the Federal 
Constitution is concerned, unless restricted by the pro- 
vision of the Fourteenth Amendment, that no State shall 
" deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws." The ques- 
tion is, in fact, therefore purely of the construction and 
scope of that amendment. 

It cannot be successfully contended that regulations of 
trade, even if carried to the point of prohibiting an in- 
dustry, infringe the constitutional guarantee of liberty. 
Some State courts have indeed held that liberty includes 
the right to engage in any lawful pursuit without inter- 
ference ; but this doctrine has never been laid down by 

* Missouri Pacific Railway Co. v. Humes, 115 TJ. S. 512, 520. 

t See Ruggks v. Illinois, 108 IT S. 526. 

t Barron v. Mayor of Baltimore, 7 Peters, 243. 
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the Supreme Court of the United States, and it is clear, 
as shown by a recent writer in the Harvard Law Review,* 
that historically, and as a matter of sound construction, 
liberty in this connection signifies freedom from personal 
restraint. It is equally true that such regulations do not 
constitute a denial of the equal protection of the laws. 
The scope of the latter provision was considered by the 
Supreme Court in Barbier v. Connolly, ,f and was said to 
mean that equal protection should be extended to all 
under like circumstances; that no restraints or burdens 
should be put upon any one, except such as were imposed 
on others in the same calling and condition. If, therefore, 
the power of the States is restricted, it is because such 
regulations may, under certain conditions, amount to a 
taking of property without due process of law. 

Before considering whether such regulations can, under 
any circumstances, constitute a taking of property without 
due process of law, it is important to discriminate clearly 
between laws regulating certain uses of property and 
laws requiring property to be used for the benefit of 
others. If the legislature of a State should require all 
capitalists to lend money to any person furnishing secu- 
rity for the repayment of the principal, but forbidding the 
exaction of interest, it would be an example of a law of 
the latter class. But such legislation would differ widely 
from a usury law, even if the latter extended to prohibit- 
ing the taking of interest altogether ; and, if the case first 
supposed should be deemed to constitute a deprivation 
of property, it would not follow that there was such a 
deprivation under a law fixing the rate of interest, how- 
ever low that rate might be. 

To render a State law invalid, as inconsistent with the 
provision of the Fourteenth Amendment now in question, 

*i Harvard Law Review, 365, " The True Meaning of the Term Liberty," 
by Charles E Shattuck. 

1 113 U. S. 27. 
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it must be shown that some right of property is infringed. 
It is clear that there is no right entitling a person to use 
his property for all purposes to which it is adapted, or 
even under all circumstances to use it for the only pur- 
pose for which it is adapted. A State may, in its discre- 
tion, absolutely prohibit at least certain uses of property, 
although by so doing the value of some property adapted 
only to that particular use, and devoted to it at a time 
when the business was perfectly lawful, is practically de- 
stroyed. The case of Mugler v. Kansas,* involved the 
constitutionality of a law of the State of Kansas which 
prohibited the manufacture and sale of intoxicating 
liquors, and declared that any property thereafter used 
for the purpose should be deemed a public nuisance, and 
might be abated as such. It was shown by the plaintiff 
in error that he had, long previous to the passage of the 
law, invested a considerable sum of money in the erection 
of a brewery, and that for any other purpose the building 
and plant were of very slight value. The court f de- 
clared, however, that, although the law might cause se- 
rious injury to individuals, and greatly impair or even 
destroy the value of their property, it did not constitute a 
deprivation of property within the meaning of the Consti- 
tution, and that the legislature might prohibit the sale 
even of beer manufactured before the passage of the act. 
A similar question was presented in Powell v. Pennsyl- 
vania.% That case arose under a law passed by the State 
of Pennsylvania making it a criminal offence to manu- 
facture and sell oleomargarine. The plaintiff in error was 
indicted for the sale of oleomargarine manufactured prior 
to the passage of the act. He offered evidence that the 
substance was wholesome and nutritious, and manufact- 
ured from proper materials by an unobjectionable process. 
This evidence was excluded, and he was convicted and 
sentenced. The Supreme Court of the United States § 

* 123 U. S. 623. 1 127 U. S. 678. 

t Field, J., dissenting. § Field, J., dissenting. 
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decided that the law was constitutional, and that the evi- 
dence offered was rightly excluded. This decision was 
approved in the very recent case of Plumley v. Massachu- 
setts.* 

The Supreme Court of the United States has not been 
called upon to determine whether the right of prohibition 
exercised in these cases extends to all industries, or 
whether in some cases its exercise might amount to a 
deprivation of property without due process of law. It 
has frequently been said that these decisions rest only 
upon the right of every State, in the exercise of its so- 
called police power, to pass laws promoting the health 
and morals of its inhabitants, and that, while such laws 
are not within the prohibition of the Fourteenth Amend- 
ment, other laws no more injurious to individuals, but en- 
acted for a different purpose, would come within that pro- 
hibition. This doctrine involves a sharp discrimination 
between different objects of legislation that seems difficult 
to apply as a test of constitutionality. Judged by the 
effect upon property, it is, of course, immaterial whether 
injury is inflicted in promoting health and morals or in 
advancing the public welfare otherwise. In either case 
the value of the property affected is alike impaired. The 
power of the State to protect and promote the public 
health and morals is a part of its general power to pro- 
mote the public welfare. The "police power" is but a 
convenient name for describing the general right inherent 
in every sovereignty to regulate its domestic affairs. Mr. 
Justice Barbour, delivering the opinion of the court in the 
case of New York v. Miln,\ declared the law to be "that 
a State has the same undeniable unlimited jurisdiction 
over all persons and things, within its territorial limits, as 
any foreign nation ; where that jurisdiction is not surren- 

*155 U. S. 461. (Harlan, Gray, Brown, Shiras, and White, JJ. ; Fuller, 
C. J., Field and Brewer, JJ., dissenting.) 

f 11 Peters, 102. 
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dered or restrained by the constitution of the United 
States. That, by virtue of this, it is not only the right, but 
the bounden and solemn duty, of a State to advance the 
safety, happiness, and prosperity of its people, and to pro- 
vide for its general welfare, by any and every act of legis- 
lation, which it may deem to be conducive to these ends ; 
where the power over the particular subject, or the man- 
ner of its exercise is not surrendered or restrained, in the 
manner just stated. That all those powers which relate 
to merely municipal legislation, or what may, perhaps, 
more properly be called internal police, are not thus sur- 
rendered or restrained: and that, consequently, in rela- 
tion to these, the authority of a state is complete, un- 
qualified, and exclusive." In like manner, in the later 
case of Barbier v. Connolly,* Mr. Justice Field, deliver- 
ing the opinion of the court, declared that "neither the 
[fourteenth] amendment — broad and comprehensive as it 
is — nor any other amendment, was designed to interfere 
with the power of the State, sometimes called its police 
power, to prescribe regulations to promote the health, 
peace, morals, education, and good order of the people, 
and to legislate so as to increase the industries of the 
State, develop its resources, and add to its wealth and 
prosperity." 

It is not easy to perceive, in view of these principles, on 
what ground that class of laws, designed to promote 
health and morals, is to be distinguished, in the matter 
now under consideration, from other laws designed to pro- 
mote the public welfare in other directions. The only 
sanction for the former, when they injuriously affect pri- 
vate interests, would seem to be the supremacy of the 
public interest, and that sanction equally justifies the 
latter class. If, then, public welfare is established as 
a test of constitutionality, — and no other test seems logi- 
cally possible, — the determination of the constitutional 

*lt3U. S. 27. 
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question depends upon the question of public policy. This 
results in throwing upon the courts the burden of review- 
ing the decision of the legislature upon a question prima- 
rily political, of determining whether the public welfare 
calls for a particular measure in order to decide whether 
that measure is constitutional. 

If the right of a State to carry its regulations so far as 
to prohibit a trade or industry, except when designed to 
protect the public health and morals, is denied, another 
and perhaps even more difficult question arises. The 
arguments already adduced show that there is no right of 
property which implies freedom from all legislative regu- 
lation upon prices and charges. If a State may impose 
regulations of this sort upon all kinds of industry, but is 
prevented from carrying such regulations to the extent of 
prohibition, it becomes necessary to determine at what 
intervening point the regulation infringes upon a right of 
property. Those who deny the full authority of the State 
fix the limit at the point when the regulation ceases to be 
" reasonable," and in substance assert the existence of a 
right to deal with property, when not lawfully prohibited, 
subject only to " reasonable " regulations of price, and 
maintain that any infringement of this right is a depriva- 
tion of property without due process of law, thus raising 
for judicial determination the question of what are reason- 
able regulations. 

The Supreme Court of the United States has not yet, it 
is believed, definitely decided that it can review the deter- 
mination of a State legislature as to what are reasonable 
rates, and declare a State law unconstitutional because it 
fixes rates that are unreasonable. Individual members of 
the court have undoubtedly used language supporting 
such a position, even when delivering opinions sustaining 
the validity of such laws. Chief Justice Waite, in the 
" Granger Cases," intimated that regulations might extend 
so far as to impair rights of property, and repeated this 
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suggestion in Spring Valley Water Works v. Schottler;* 
while in Stone v. Farmers' Loan and Trust Oo.,f a case 
sustaining a law of Mississippi establishing maximum rates 
for railroad companies, he observed that "the power to 
regulate is not a power to destroy, and limitation is not 
the equivalent of confiscation." His remarks were not, 
however, necessary to the decision in these cases, and ap- 
pear to indicate rather a cautious desire to avoid laying 
down a principle more broad than the facts required than 
an intention to define more precisely the limits of legis- 
lative power. On the other hand, in Dow v. Beidelman,% 
the court sustained a law of Arkansas fixing a maximum 
schedule of rates for passenger traffic, although it was 
shown that upon the railroad in question the earnings 
of the company at those rates on its existing traffic would 
be reduced so as' to yield only two per cent, on its bonded 
debt, and only one and a half per cent, on the original 
cost of the road. Mr. Justice Gray, delivering a unani- 
mous opinion, made the significant statement that the 
court had " no means, if it would, under any circumstances 
have the power, of determining that the rate of three 
cents a mile fixed by the legislature is unreasonable." In 
Budd v. New York the statute drawn in question, besides 
fixing a maximum charge for storage, prohibited any 
charge for trimming the grain and shovelling it to the leg 
of the elevator, operations incident to its storage, except 
the actual cost of the labor ; yet the court held this to be a 
valid provision. So in Brass v. North Dakota the statute 
required the owner of the elevator to insure all grain for 
the benefit of his customers without extra charge ; and of 
this provision the majority of the court said that it might 
be burdensome, but was not a violation of the Constitution. 
The case of Chicago, Milwaukee <f St. Paul Railway 
Go. v. Minnesota § has often been referred to as directly 

* 110 U. S. 347. X 125 U. S. 680. 

1 116 U. S. 307 § 134 U. S. 418. 
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supporting the proposition that the reasonableness of rates 
fixed by State legislation is a judicial question, and that a 
law which is deemed to fix rates unreasonably low will be 
declared unconstitutional. A careful reading of that case, 
however, in connection with the references to it in subse- 
quent cases, leads to the conclusion that the court did not 
in fact intend to lay down such a principle. The case 
arose under a law of the State of Minnesota creating 
a railroad commission, with authority to investigate the 
rates charged by carriers, and, in case such rates were 
found to be unequal or unreasonable, to establish a tariff 
and by mandamus proceedings compel its adoption by car- 
riers. Upon such proceedings brought pursuant to the 
act the Supreme Court of Minnesota held that, upon the 
proper construction of the law, the question of the reason- 
ableness of the rates fixed was not open to judicial investi- 
gation, but enforced the tariff fixed by the commission. 
A writ of error was taken to the Supreme Court of the 
United States, which decided that adopting, as it was 
bound to do, the construction put upon the act by the 
State court, the law was unconstitutional. The opinion 
of the majority of the court,* delivered by Mr. Justice 
Blatchford, went upon the ground that the commission 
was empowered to fix the rates conclusively, and that the 
provisions for doing so did not constitute due process of 
law. Mr. Justice Miller delivered a concurring opinion, 
adopting the position that neither the legislature directly 
nor a commission created by it could arbitrarily fix rates 
unreasonably low or high, and that a law allowing no 
appeal to the judiciary to determine the question of 
reasonableness was invalid. Mr. Justice Bradley, with 
Mr. Justice Gray and Mr. Justice Lamar, dissented on 
the ground that the legislature had authority to declare 
conclusively what rates were reasonable, and could dele- 
gate the power to the commission. The court undoubt- 

* Fuller, C. J., Field, Harlan, Blatehford, and Brewer, JJ. 
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edly assumed that the proceedings under the statute might 
constitute a deprivation of property without due process 
of law ; but, while the court tacitly made this assumption, 
the only point considered appears to he the right of the 
legislature to delegate its authority to fix rates. That this 
was the question to which the mind of the court was di- 
rected appears from the reference made to the decision in 
the later case of Budd v. New York. Mr. Justice Blatch- 
ford, who also wrote the opinion of the court in the latter 
case, there stated that the doctrine laid down in Chicago r 
Milwaukee 8f St. Paul Railway Co. v. Minnesota was with 
reference to charges fixed by a commission, and had no 
application to rates fixed by the legislature itself, and that 
what was there said " as to the question of the reasonable- 
ness of the rate of charge being one for judicial investiga- 
tion had no reference to a case where the rates are 
prescribed directly by the legislature." Whether the 
distinction thus taken will, on further consideration, be 
adhered to need not be discussed ; but the statement of the 
learned justice as to the scope of the earlier decision 
appears to show that at least the court is not prepared to 
assume the duty of revising the conclusion of the legisla- 
ture upon a question depending upon the view taken of 
what public policy requires. 

In the case of Chicago <f Crrand Trunk Railway Co. v. 
Wellman * an attempt was made to overthrow a law of 
the State of Illinois fixing a maximum rate ; but the court 
declared that the evidence was insufficient to show that 
the rates fixed were unreasonably low, and that, moreover, 
the suit appeared to be a friendly one, brought only to 
test the constitutionality of the law for the benefit of the 
corporation. 

In the most recent case dealing with such laws, Reagan 
v. Farmers' Loan $• Trust Co.,\ the court was not called 
upon to pass on the question of reasonableness of rates 

*143U. S. 339. 1 164 U.S. 362 
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fixed by a State statute. That case arose under a law of 
the State of Texas creating a railroad commission with 
power to fix rates. The sixth section of the act provided 
that any person interested might, by proceedings in a 
court in Travis County, Texas, call in question the rates 
fixed by the commission. The Farmers' Loan & Trust 
Company, as trustee under a mortgage of the International 
& Great Northern Railroad Company, began such proceed- 
ings in the Circuit Court of the United States sitting at 
Austin, in Travis County ; and that court held the rates 
fixed unreasonable. This decision was affirmed by the 
Supreme Court on appeal. The court said that, in enter- 
taining the suit, the Circuit Court was " only exercising 
a power expressly named in the act creating the commis- 
sion," and that, in upholding the jurisdiction of that court 
to determine the reasonableness of the rates, it was not 
necessary to "rest on the general powers of a Federal 
court in this respect, for in the act before us express 
authority is given for a suit against the commission to 
accomplish that which was the specific object of the pres- 
ent suit." Mr. Justice Brewer, who delivered the opinion 
of the court, did indeed express views as to the power of 
the courts to declare unconstitutional laws fixing unrea- 
sonably low rates, in accordance with the principles unsuc- 
cessfully advocated by him in his dissenting opinions in 
Budd v. New York and Brass v. North Dakota. These 
views, however, were, as appears by the language above 
quoted, obiter dicta; and it is not too bold, perhaps, to 
conjecture that, had they been called for by the case 
presented for decision, the opinion of the court would not 
have been unanimous. 

Although for the reasons set forth the case of Reagan 
v. Farmers' Loan $■ Trust Go. does not decide that a 
statute may be declared unconstitutional, as fixing rates 
unreasonably low, it is of the highest importance, as indi- 
cating the class of considerations to be taken into account 
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in determining what rates are reasonable where the court 
properly has that question before it. Those considera- 
tions as presented in the case before the court are con- 
veniently summarized by Mr. Justice Brewer in the 
following statement : " But we do hold that a general 
averment in a bill that a tariff as established is unjust 
and unreasonable, is supported by the admitted facts that 
the road cost far more than the amount of the stock and 
bonds outstanding ; that such stock and bonds represent 
money invested in its construction; that there has been 
no waste or mismanagement in the construction or opera- 
tion ; that supplies and labor have been purchased at the 
lowest possible price consistent with the successful opera- 
tions of the road ; that the rates voluntarily fixed by the 
company have been for ten years steadily decreasing until 
the aggregate decrease has been more than fifty per 
cent. ; that under the rates thus voluntarily established, 
the stock, which represents two-fifths of the value, has 
never received anything in the way of dividends, and that 
for the last three years the earnings above operating 
expenses have been insufficient to pay the interest on the 
bonded debt, and that the proposed tariff, as enforced, will 
so diminish the earnings that they will not be able to 
pay one-half the interest on the bonded debt above the 
operating expenses." Other considerations not presented 
by the facts before the court, suggested by the learned 
justice as possibly affecting the question, are extravagant 
expenditure, wasteful management, " enormous " salaries, 
injurious discriminations, a cost of construction far in 
excess of present value, unwise location of the line, and 
"many other matters affecting the rights of the com- 
munity in which the road is built as well as the rights of 
those who have built the road." 

The principles thus laid down by Mr. Justice Brewer 
were applied by him, sitting in the Circuit Court of the 
United States for the District of Nebraska with Judge 
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Dundy, in the cases reported under the name of Ames v. 
Union Pacific Railway Company * decided in November, 
1894. Those cases arose under the Nebraska law of 1893 
prescribing maximum rates for the transportation of 
freight wholly within the State. They were suits brought 
to restrain the State officials from enforcing the law on 
the ground that the rates fixed were unreasonably low. 
The learned justice briefly declared that there could be 
no doubt of the jurisdiction of the court and its duty 
to protect private rights from invasion by State legisla- 
tion in any form, and proceeded to consider the question 
of reasonableness, than which, as he justly observed, " no 
more difficult problem can be presented." To reach a 
conclusion, he investigated in detail the original cost of 
construction of the roads affected, the probable present 
cost of such construction, the amounts of bonds and 
stock outstanding, together with masses of statistics 
showing for different years the amount of local freight 
traffic and the total amount of traffic in the State, the 
proportion of expenses and receipts chargeable to each, 
and the estimated effect of the reduction in rates. Reach- 
ing the conclusion that the rates fixed were unreasonable 
in view of existing conditions, the court restrained their 
enforcement, adding the remarkable proviso that the State 
officials might at any time call for a reinvestigation of the 
question of reasonableness. 

Such investigations as are required by the doctrines laid 
down in the last two cases cited may well be deemed 
hardly to fall within the scope of ordinary judicial func- 
tions. They involve matters largely of technical man- 
agement and business administration, and the decision 
reached turns largely upon questions of political economy 
and public policy. If the same principles are to be 
applied in all cases of regulation of prices or rates by 
legislative action, the duty is thrown upon the courts of 

* 64 Fed. Eep. 165. 
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inquiring into the conditions and requirements of e very- 
industry so affected, and even, it would seem, of every 
concern engaged in that industry ; while, if the course of 
Mr. Justice Brewer in the Nebraska cases was followed, 
the constitutionality of a law regulating rates might be 
intermittent, the periods of its enforcement and suspen- 
sion depending upon the result of successive judicial 
inquiries and the fluctuations of industrial prosperity. 

The foregoing review of the decisions of the Supreme 
Court shows, it is believed, that as yet no definite position 
has been taken with reference to the question now under 
discussion. The court has not yet been called upon to 
determine that the Fourteenth Amendment has restricted 
the power of a State, either to fix in its discretion the 
prices or rates that may be charged in any industry or to 
prohibit the prosecution of any industry. It has decided 
that in certain cases a State may still prohibit the use of 
property for certain purposes, although such prohibition 
virtually deprives property already embarked in such 
enterprises of its value ; and it has decided that a State 
may still impose some restriction on the amount of prices 
and rates when, in the judgment of the legislature, the 
public welfare so requires. In each case the power of the 
State rests upon its right to promote the public welfare ; 
and it is not easy in either case to perceive on what 
ground the right of the State is to be limited, unless the 
judiciary may review and reverse the opinion of the legis- 
lature as to what the public welfare requires. 

With the growing tendency to impose such legislative 
regulations, these questions must soon be presented to the 
Supreme Court for decision. It is impossible to predict 
with certainty how they will be dealt with. The magni- 
tude of the injuries that may be caused by unwise regula- 
tions of great industrial enterprises like the railroads, and 
the essential hardship of inflicting such losses upon those 
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who have invested in such property, are strong influences 
in favor of such a construction of the Fourteenth Amend- 
ment as will offer protection against State action. So 
strong has become the tendency with many persons to 
seek such protection in the Federal Constitution that it 
will seem to them almost sacrilegious to deny its exist- 
ence ; but it is not to be forgotten that, although legisla- 
tion imposing limitations on prices and rates may well 
be oppressive, and to protect individuals from such oppres- 
sion is an important object, yet the Federal Constitution 
was not designed primarily to afford such protection as 
against the State governments except within very narrow 
limits. If such protection is required in any State, it 
denotes a failure of popular government, and an evil more 
menacing than the mere present injury to individual 
rights. 

Under our government, constituted as it is, the stability 
of the nation and the preservation of the Union are in 
no small measure dependent upon the peculiar structure 
of the organic law by which the municipal relations of 
persons are controlled by local sovereignty. The widely 
divergent conditions prevailing in different sections of the 
country create conflicting views of public policy, which 
render dangerous any attempt to regulate local affairs by 
national authority. Still more dangerous is a doctrine 
which establishes the federal courts as arbiters upon ques- 
tions of policy arising within the several States. The 
task of reviewing the decisions of a co-ordinate depart- 
ment of the state is for the judiciary always a delicate 
one. Every conflict between the courts and the legislat- 
ure is a strain upon the fabric of government, and every 
interference by the former to restrain the latter promotes 
irresponsibility in legislators and relaxes the vigilance 
which ultimately must be the sole reliance of those inter- 
ested in preventing unwise legislation. It is possible that 
under the amendment acts of injustice inflicted by State 
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statutes become a deprivation of property without due 
process of law, if opposed to the judicial view of public 
policy ; that the several States are subjected to a super- 
visory power as to municipal affairs radically different 
from their position as conceived by the framers of the 
Constitution ; that the framework of our government has 
been changed far more than was necessary to realize the 
fruits of the Civil War. But, before advocating such a 
conclusion, it may be well to consider whether the estab- 
lishment of such a power in the judiciary and the accom- 
plishment of such a change in our scheme of government 
are not fraught with evils more permanent and less easily 
cured than those which it is hoped to remedy by such 
measures. 

William H. Dtjnbab. 



